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TIPS FOR PROTECTING PHYSICIANS AGAINST

OIG ENFORCEMENT ACTIONS

According to the Deputy Administrator and Director with the Centers
for Medicare & Medicaid Services’ (CMS) Center for Program
Integrity, waste accounts for 30% of overall healthcare costs. It is
increasingly clear that the US Department of Health and Human
Services (HHS) intends to significantly reduce that percentage by
now focusing on individual physicians rather than only going after the
organizations that pay them.

Latest 0IG Fraud Alert — Warning to All Physicians

On June 9, 2015, the Office of Inspector General (OIG) released a
fraud alert warning physicians that they could face liability under the
Anti-Kickback Statute unless their compensation arrangements, such
as medical director agreements, reflect fair market value for bona
fide services the physicians actually provide. As part of the fraud
alert, the OIG encouraged physicians “to carefully consider the terms
and conditions of medical directorships and other compensation
arrangements before entering into them.” Medical directorships

will continue to be a focus because medical directors put individual
physicians in a key position to generate business for the entity.

To underscore the seriousness of the issue, the OIG highlighted

the fact that it has recently reached settlements with 12 individual
physicians regarding questionable medical directorship and office
staff arrangements. Compliance issues under these agreements
included compensation that reflected the volume or value of referrals,
compensation that was not fair market value for services performed
and payment for services that were not actually performed. In one
case, the OIG noted that the arrangement called for the affiliated
healthcare entity to pay the salaries of the physicians’ front office
staff, providing physicians an improper benefit by relieving them of
that burden. This fraud alert, coupled with similar alerts released in
2013 and 2014, puts physicians on natice that they too can be the
focus of enforcement activity. This appears to represent a shift by the
0IG, which previously concentrated its enforcement efforts on larger
entities, like hospitals and healthcare systems, rather than individual
physicians.

0IG Hires Additional Attorneys to Enforce
Actions Against Individual Physicians, but
Entities Are Not Off the Hook

Only two days after releasing its latest fraud alert, a deputy director
from the 0IG announced that it will be hiring additional attorneys to
look into taking more administrative actions against physicians in
their individual capacity. This announcement emphasizes that the 0IG
means serious business — not only is the OIG shifting its focus to the
physicians themselves, but it is hiring a team of attorneys as further
enforcement. In a related development, the Department of Justice
recently reached a record settlement for paying physicians improperly
as medical directors. This confirms that while the OIG is broadening its
enforcement to individual physicians, the entities are not off the hook.

Tips for Physicians

1. Ensure medical director agreements — in fact, any financial
arrangement, such as office staff arrangements — contain fair
market value compensation for services that will actually be
provided.

2. Make sure services provided under the financial agreement do not
overlap with obligations under other agreements — this could be
seen as double compensation.

3. Begin building evidentiary support (e.g., documenting time spent
performing tasks under the agreement) in case the agreement is
challenged. Documentation will be important in order to show that
compensation was in fact based on the services provided rather
than for a physician’s past or future referrals.

4. Agreements that seem “too good to be true” should be viewed
with suspicion.
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