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A Call to Duty: Waivers of Fiduciary 
Duty under Delaware Law

Fiduciary duty should be preserved as an essen-
tial element of a private fund manager’s relationship 
with its investors,1 despite the permitted waivers of 
fi duciary duty under Delaware law as applicable to 
private funds formed as limited partnerships (LPs) 
or limited liability companies (LLCs).2 After the 
near collapse of the fi nancial markets in 2009 cou-
pled with fi nancial scandals such as Bernie Madoff ’s3 
Ponzi scheme, institutional investors should care-
fully review a fund manager’s fi duciary duties and 
whether any waiver of such duties is incorporated 
into a fund’s governing documents. Th is article pro-
vides an overview of Delaware’s current approach to 
waivers of fi duciary duty, discusses possible impli-
cations of such waivers, and provides certain tactics 
when negotiating fi duciary duty in connection with 
a subscription to a private fund.

Delaware’s Approach 
to Fiduciary Duty

Prior to 2004, general partners of LPs and man-
aging members of LLCs were bound by unwavering 
fi duciary duties – duty of care, duty of loyalty, and 
duty of good faith – owed to their respective lim-
ited partners and members.4 In 2004, the Delaware 

legislature enacted laws that shifted the focus from 
protecting the traditional fi duciary relationship to 
an emphasis on a party’s right to freedom of con-
tract. Both the Delaware Limited Liability Company 
Act (DLLCA) and Delaware Revised Uniform 
Limited Partnership Act (DRULPA) were amended 
to provide that fi duciary duties may be expanded, 
restricted or eliminated through the provisions of 
operating  agreements and partnership agreements.5 
As Delaware courts struggled to synthesize and, at 
times, disagree over enforcement of this new leg-
islation, the Delaware legislature clarifi ed in 2013 
that in the absence of provisions to the contrary, 
traditional fi duciary duties still apply as a matter of 
default.6

Consistent with the underlying rationale that 
LPs and LLCs are creatures of contract, which 
should aff ord parties the right to negotiate the terms 
of their respective governing documents, Delaware 
courts generally uphold and enforce negotiated 
contract language modifying, restricting or even 
eliminating fi duciary duties.7 Similarly, Delaware 
courts enforce language in an agreement that spe-
cifi cally sets forth certain acts that will be deemed 
to be in satisfaction of a partner’s or a member’s 
fi duciary duties.8 However, despite this contractual 
freedom, Delaware courts require that language 
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intended to restrict or waive fi duciary duties be 
clearly provided for in the agreement, otherwise 
courts may still apply traditional fi duciary duties as 
default rules in the absence of explicit language to 
the contrary.9

In In re Atlas Energy Resources, the Delaware 
Court of Chancery expressed its concern of being 
“especially wary of eliminating such duties … with-
out suffi  cient evidence within the contractual lan-
guage of the parties’ intent to do so.”10 In particular, 
the Delaware Chancery Court has wrestled with 
fi nding an explicit waiver of fi duciary duty within 
contractual language intended to delineate the rights 
of a general partner or managing member to act in 
its “sole discretion.” In Paige Capital Management, 
LLC v. Lerner Master Fund, LLC,11 a hedge fund 
investor challenged a general partner’s utilization 
of the fund’s gate provision to limit redemptions. 
Th e gate provision provided that the general part-
ner could invoke the gate in its “sole discretion.”12 
Despite the partnership agreement’s contractual 
language permitting the general partner to act in its 
sole discretion, the court stressed that such a clause 
was insuffi  cient to constitute an explicit waiver of 
the general partner’s fi duciary duties.13 Th e court 
explained that to eff ectively waive fi duciary duties, 
the partnership agreement should clearly and unam-
biguously defi ne sole discretion in a manner that is 
not only inconsistent with, but also precludes the 
application of fi duciary duties.14 Without such an 
explicit waiver, the court held that the general part-
ner is still bound to act in the good faith belief that 
it is advancing the best interests of the fund and its 
partners.15 Th e court held that the general partner 
breached its fi duciary duties as it had imposed the 
gate provision for only self-interested reasons and 
not in consideration of the fund’s or the investors’ 
interests.16 Th us, at a minimum, Delaware courts 
require language in a limited partnership or limited 
liability company agreement to clearly set forth the 
fi duciary duties owed to partners or members or they 
will apply traditional fi duciary duties in the absence 
of language to the contrary.17 

Implications of Waiving 
Fiduciary Duty

By contractually waiving fi duciary duty obliga-
tions, a fund manager “has almost no extracontrac-
tual constraints on it.”18 If all fi duciary duties are 
eliminated, then the limited partners are left to rely 
upon the “the implied covenant of good faith and 
fair dealing,”19 which is explicitly protected within 
the Delaware statutes,20 but seldom found by the 
Delaware courts as a source of protection.21 Distinct 
from fi duciary duties, the implied covenant of good 
faith and fair dealing is a uniform, objective standard 
that applies to all contracts and intended to supply 
implied terms as gap fi llers to any express provisions 
of a contract. However, as the Delaware Chancery 
court specifi cally expressed how “[p]laintiff s cannot 
reintroduce fi duciary review through the backdoor 
of the implied covenant,”22 a waiver of fi duciary 
duty eliminates any bargained for “code of conduct” 
being imposed on the fund manager.23 Th is leaves an 
institutional investor with a thin veneer of protec-
tion at the Delaware state law level against acts by 
a manager or general partner it deems not acting in 
the best interests of the investors. 

Within the context of regulated investment advi-
sors, there is also a fundamental confl ict between a 
waiver of fi duciary duty under Delaware law and the 
fi duciary duty “imposed on an [investment] adviser 
by operation of [securities] law because of the nature 
of the relationship” between an investment adviser 
and the fund it advises as its client.24 Specifi cally, 
the Investment Advisers Act of 1940, as amended 
(the Act), does not set forth an obligation of fi du-
ciary duty, but rather provides a broad framework 
of fi duciary duty that is inherent in court rulings 
and enforcement actions by the US Securities and 
Exchange Commission (SEC).25 Fiduciary duty is 
also “enforceable [under] section 206 of the Act, 
which contains the Act’s anti-fraud provisions, and 
incorporated indirectly into the Act in various provi-
sions and disclosure requirements.”26 Fiduciary duty 
under the Act also might not be able to be “negoti-
ated away.”27
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With legislation permitting contractual waivers 
of fi duciary duties at the Delaware state law level, 
government agencies such as the SEC, have expressed 
heightened concerns regarding the need for invest-
ment managers to be subject to a statutorily imposed 
fi duciary duty. SEC Chairperson Mary Jo White 
recently called on the SEC Staff  to develop rulemak-
ing recommendations on a uniform fi duciary stan-
dard for investment advisors and opined that the 
Commission should “proceed with rulemaking.”28 
Th e focus on this issue by federal regulatory agen-
cies may result in the imposition at a federal level of 
fi duciary duties that could confl ict with the ability 
to waive these duties by contract at a state level. Th is 
could also subject registered investment advisors to 
a diff erent standard of care than their counterparts 
who are not registered, leaving institutional investors 
with additional due diligence tasks when evaluating 
potential private fund investments.

A waiver of fi duciary duty under Delaware law 
also raises additional concerns within the context 
of pension plans. Pension plans typically are man-
aged by a manager or trustee, which owes fi du-
ciary duties to the pension plan and its investors.29 
However, issues arise when such pension plan man-
agers or trustees invest in private funds requiring 
them to delegate investment decisions to general 
partners or managing members, who may not 
be bound by similar fi duciary duties.30 As Jeff rey 
Horvitz explains:

If the fi duciary institutional investor del-
egates, but then waives, fi duciary duty for 
the general partner or investment manager 
and/or provides substantial other exculpa-
tion and indemnifi cation protection as to 
create a de facto elimination of fi duciary 
duty, there is no one left with any fi duciary 
duty at all. Th is waiver could be seen by a 
court as a backdoor method for eliminating 
the entire fi duciary duty of the plan sponsor 
or trustees, which might be in violation of 
state or federal law and public policy.31

Th e Employee Retirement Income Security Act 
of 1974, as amended from time to time (ERISA), 
imposes strict requirements on pension plan man-
agers and trustees that delegate investment dis-
cretion to fund managers in an attempt to avoid 
imputation of such fund manager’s errors or wrong-
ful acts.32 Particularly, ERISA requires pension plan 
managers or trustees managing “plan assets” to 
accept and represent to the pension plan that it is a 
fi duciary to such plan. Th us, a waiver of fi duciary 
duty might violate ERISA and create unintentional 
liabilities for pension plan managers or trustees.33 
Institutional investors subject to ERISA should 
keep this in mind when making their investment 
decisions regarding investment funds organized 
under Delaware law.

Negotiating Fiduciary Duty
As federal regulatory agencies begin to address 

the issue of fi duciary duties of private fund man-
agers and general partners, institutional investors 
should carefully review and negotiate fi duciary duty 
obligations under a fund’s partnership or operat-
ing agreement. Th e Delaware Chancery Court has 
stressed that a waiver of fi duciary duty must be 
explicit.34 Th us, negotiations of Delaware partner-
ship and operating agreements should focus on any 
language ambiguities and obtaining clarifi cations of 
such terms through an amendment to the governing 
documents of the fund, a side letter agreement or 
even an email confi rmation from the fund manager. 
In particular, institutional investors should carefully 
review contract language permitting a fund manager 
to act in its “sole discretion.” Although the Delaware 
Chancery Court held that simply stating that a fund 
manager may act in its “sole discretion” is insuffi  cient 
to eliminate fi duciary duties, institutional investors 
should insist on written confi rmation that the term 
“sole discretion” is interpreted to impose an obliga-
tion on the fund manager to consider and take into 
account the fund and its investors when exercising 
such “sole discretion.” Th e intent of such confi rma-
tion is to make it clear that the investor does not 
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permit the fund manager or general partner to waive 
its fi duciary duty under Delaware law, and could be 
important in maintaining an institutional investor’s 
legal remedies under Delaware law if the manager or 
general partner no longer acts in the best interests of 
the fund or its investors. 
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