
The last of the three recent cases on bankruptcy court 
jurisdiction may signal a new détente between the 
Supreme Court and Congress on the reach of Article III 

of the U.S. Constitution. Thirty years ago, in Northern Pipeline 
Constr. Co. v. Marathon Pipe Line Co., 458 U.S. 50 (1982), the 
Supreme Court struck down much of Congress’ 1978 attempt to 
streamline bankruptcy that gave bankruptcy judges more inde-
pendence from district courts. In holding that the law violated 
Article III, Justice Brennan quoted James Madison about the 
“very definition of tyranny” and worried about the threat to the 
separation of powers and the future of the republic. In response, 
Congress enacted Section 157 of the judicial code to give district 
courts complete supervisory power over bankruptcy judges 
(who are appointed under Article I of the Constitution) and to 
limit bankruptcy judges’ ability to enter final judgments to only 
those matters at the “core” of a bankruptcy proceeding. In “non-
core” matters, bankruptcy court judges would only be permitted 
to issue a recommendation to the district court who would then 
review the matter de novo. 

The same separation of powers problems rose again four 
years ago in Stern v. Marshall, 131 S. Ct. 2594 (2011), which held 
that bankruptcy courts could not enter judgment on certain 
“core” matters under Section 157 because, notwithstanding 
Congress’ statutory designation as core, such matters (so-called 
“Stern claims”) could only be determined by Article III judges. 
Chief Justice Robert’s opinion seemed like a reprise of Mara-
thon, with sweeping language and an apparent willingness to 
sacrifice any amount of efficiency – one possible implication 
of Stern was that district court judges would have to take over 
many of the current duties of bankruptcy judges – on the altar 
of protecting Article III jurisdiction. Unlike Marathon, however, 
the Stern opinion contained a reassurance that Stern “does not 
change all that much.” 

As we wrote in the August 2014 edition of the CBA Report, 
a unanimous Supreme Court kept that promise in the first 
sequel to Stern, Executive Benefits Insurance Agency v. Arkison 
(In re Bellingham Insurance Agency, Inc.), 134 S. Ct. 2165 (2014), 
finding that the decades-old practice of issuing findings of 
fact and conclusions of law on non-core claims (now including 
Stern claims) and issuing final judgment on core claims passed 
constitutional muster. Based on dicta in Executive Benefits about 
the importance of consent we predicted in August that the 
Court would reverse the Seventh Circuit’s decision in Wellness 
Int’l Network, Ltd. v. Sharif, 727 F.3d 751 (2014), which held that 
structured concerns about the separation of powers prevent 
parties from consenting to bankruptcy court jurisdiction over 
non-core matters.
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The Supreme Court’s recent decision 
in the third case in the Stern trilogy, 
Wellness Int’l Network Ltd. v. Sharif, No. 
13-935 (May 26, 2015), goes well be-
yond consent. The result is exactly as we 
expected: a bankruptcy court adjudica-
tion of a non-core claim is permissible 
under Article III if the 
parties consent and such 
consent is knowing and 
voluntary. But the approach 
to the separation of powers 
problem taken by the Court 
in Wellness is strikingly 
different from Marathon 
and even Stern. Rather than 
view bankruptcy judges 
(and magistrates) with sus-
picion as potential usurpers 
of judicial power, Justice Sotomayor’s 
majority opinion goes out of its way to 
praise them: “it is no exaggeration to say 
that without the distinguished service of 
these judicial colleagues, the work of the 
federal court system would grind nearly 
to a halt.” 

Even more importantly, the opinion 
appears to hold that the supervision that 
district courts exercise over bankruptcy 
judges is sufficient to satisfy constitu-
tional separation of powers principles, 
exactly like magistrate judges. Justice 
Sotomayor’s opinion emphasizes that 
district courts appoint and remove 
bankruptcy judges, and that bankruptcy 
courts only act based on a reference 
from the district court, which can 
be withdrawn sua sponte. While this 
analysis has always been persuasive for 
magistrate judges, the statutory scheme 
for bankruptcy judges is notably differ-
ent: references occur automatically and 
normally include the entire proceeding, 
party consent for Stern claims has only 
been recently grafted into bankruptcy 
proceedings, and a district court can 
simply ignore a party’s objection to 
bankruptcy jurisdiction. The six-judge 
majority opinion finds that these dif-
ferences are unpersuasive in light of the 
practical reality that the current system 
works well and does not appear to have 
any meaningful effect on the separation 
of powers.

In a rare event, it looks like the Chief 
Justice was outmaneuvered. The first 
half of his dissent reads like a majority 

opinion, and tries to avoid the constitu-
tional issue entirely by finding that the 
claim at issue is a constitutionally “core” 
alter ego claim against the estate, and, 
thus not a Stern claim that would require 
Article III adjudication. The second 
part continues the familiar refrain, 

completely disregarded by the major-
ity, about the consequences of allowing 
consent to override separation of powers 
concerns: “allowing bankruptcy courts 
to decide Stern claims by consent would 
‘impermissibly threaten the institutional 
integrity of the Judicial Branch.’” 

In response to the Chief Justice’s ac-
cusation that the majority relies on “an 
imaginative reconstruction of Stern,” 
Justice Sotomayor retorts that Roberts 
himself wrote that Stern would not 
“meaningfully change the division of 
labor” in the judicial system. And there 

is no question that interpreting Stern 
to bar adjudication by consent would 
require large increases to the caseloads of 
district courts. Ironically, while Roberts 
used those words to waive away con-
cerns about the practical consequences 
of Stern’s doctrinally-loaded opinion, 

Wellness uses those same 
words to significantly un-
dercut Stern’s formalistic 
analysis in favor of a flex-
ible, pragmatic approach.

A solid majority of the 
Supreme Court now sup-
ports the current state of 
affairs for the jurisdiction 
of both bankruptcy and 
magistrate judges. With 
Stern seemingly stopped 

in its tracks, it may be many years before 
the Court issues another Marathon rul-
ing that requires Congress to adjust the 
jurisdiction of Article I judges to accom-
modate separation of powers concerns.
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