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Arizona Enacts New Law Aimed
at Clarifying the Independent

Contractor Relationship

A determination that an individual is an employee rather than an
independent contractor can have significant legal, tax and other
financial implications for the employing entity. Nonetheless,
employing entities often inadvertently misclassify workers as
independent contractors, exposing themselves to significant
wage and tax liability. To help clarify the relationship between
employing units and workers and reduce the risk of exposure
from misclassification, Arizona has enacted a new law, known as
the Declaration of Independent Business Status law (DIBS). The
new law, approved as House Bill 2114, amends existing Arizona
employment law by adding A.R.S. 88 23-1601 and 23-1602 to Title
23 of the Arizona Revised Statutes. DIBS became effective on
August 6, 2016.

The new law allows Arizona employing units and independent
contractors to establish their shared intent for the status of
their relationship from its inception by permitting employing
units to require their independent contractors to execute
declarations affirming that their relationship with the business
is as an independent contractor and not as an employee. The
effect of the declaration is to create a rebuttable presumption
that an independent contractor relationship exists between the
independent contractor and the employing unit. If a dispute later
arises, the presumption may be overcome by the independent
contractor showing that the employing unit did not act in a manner
“substantially consistent with the declaration.”

A compliant declaration must be signed and dated by the
independent contractor and requires that he or she expressly
acknowledge that the following terms apply to the contractor,
the contractor's employees and the contractor’s own independent
contractors:

1. The contractor operates its own independent business separate
from the contracting party and is providing services to the
employing unit as an independent contractor.

2. The contractor is not an employee of the contracting party and
services provided to the contracting party do not provide the
contractor a right to unemployment benefits or any other right
arising from an employment relationship.

3. The contractor is independently liable for all taxes owed on
payment received from the contracting party, and the contracting
party will not withhold taxes from payments to the contractor.

4. The contractor is independently respansible for procuring and
maintaining any registration, license or other authorization
necessary to render the contracted services.

Additionally, the declaration requires the contractor to acknowledge
at least six of the following:

1. That the contractor is not insured under the contracting party’s
health insurance coverage or workers' compensation insurance
coverage.

2. That the contracting party does not restrict the contractor’s
ability to perform services for or through other parties and the
contractor is autharized to accept work from and perform work
for other businesses and individuals besides the contracting
party.

3. That the contractor has the right to accept or decline requests for
services by or through the contracting party.

4. That the contracting party expects that the contractor provides
services for other parties.

5. That the contractor is not economically dependent on the
services performed for or in connection with the contracting
party.

6. That the contracting party does not dictate the performance,
methods or process the contractor uses to perform services.

1. That the contracting party has the right to impose quality
standards or a deadline for completion of services performed,
or both, but the contractor is authorized to determine the days
waorked and the time periods of work.

8. That the contractor will be paid by or through the contracting
party based on the work the contractor is contracted to perform,
and that the contracting party is not providing the contractor with
a regular salary or any minimum, regular payment.

9. That the contractor is responsible for providing and maintaining
all tools and equipment required to perform the services
performed.

10.That the contractor is responsible for all expenses incurred by the
contractor in performing the services.

Finally, AR.S. § 23-1602 sets forth that “any supervision or control
exercised by an employing unit to comply with any state or federal
statute, rule or code, including licensing, professional, or ethical
requirements may not be considered” when determining whether an
independent contractor or employment status exists.

Even after the enactment of DIBS, employing units and independent
contractors need not execute the aforementioned declarations; their
use is entirely optional. The statute specifically makes clear that
the failure of a party to execute a DIBS-compliant declaration “does
not create any presumptions [regarding the existence — or lack — of
an employment or independent contractor relationship,] and is not
admissible to deny the existence of an independent contractor
relationship.”



Proponents of the law maintain that it encourages employers

and independent contractors to clearly define the nature of their
relationship from the outset of the working relationship. But even
if employing units opt not to take advantage of DIBS declarations
to outline the nature of their independent contractor relationships,
the requirements set by the new law for a compliant declaration
are useful guidelines for Arizona businesses to assess whether
their relationship with workers is that of an employer or merely a
contracting party.

The DIBS law does have some notable exceptions. A compliant
DIBS declaration does not have the same effect or serve as

a substitute for similar agreements executed by independent
contractors pursuant to A.R.S. 8 23-902(D) under Arizona’s

warkers' compensation scheme. Section 23-902 agreements

allow independent contractors to acknowledge that they are not
entitled to workers’ compensation coverage under the contracting
party's policy. Therefore, employing units currently making use of
Section 23-902 agreements to clarify their workers’ compensation
responsibilities should continue to do so independent of securing
DIBS declarations. The DIBS process also exempts those individuals
licensed by the Registrar of Contractors, unless they are contracting
with an independent contractor. Furthermore, the execution of a
DIBS declaration does not affect any investigatory or enforcement
authority related to the determination of the independent contractor
or employment status of any relationship as provided by Title 23 of
the Arizona Revised Statutes or under federal law.

DIBS declarations should not be used as a substitute for measured
consideration of the relationship between a worker and employing
unit. The execution of a DIBS declaration provides only a rebuttable
presumption, not a conclusive determination, that the working
relationship is an independent contractor relationship. Employers
with questions regarding the classification of their workers are
advised to consult with counsel, not only to ensure compliance with
the DIBS statute under Arizona state law, but also to determine
whether their working relationships with purported independent
contractors satisfy federal independent-contractor tests used by
the US Department of Labor, Internal Revenue Service and National
Labor Relations Board, among other agencies.
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