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How We Are Helping 
Businesses With This 
Issue
• Identifying key pitfalls to avoid when 

expanding your manufacturing facilities 
across borders.

• Free access to our in-depth article, 
which showcases our experience, 
with 18 common pitfalls we have seen 
our clients face as well as the key 
procurement issues to consider.

• Invitation to our manufacturing and 
process events. 

• Opportunities to meet our experts in 
person.

Changing market conditions such as the need for regional or close-
to-market facilities, advancement in technologies including advanced 
robotics, additive manufacturing and digitization and the type of changing 
client demands for shorter delivery times from order and customization 
mean that our manufacturing clients are regularly considering their existing 
facilities and asking key strategic questions in order to either maintain or 
increase their competitive advantage. 
Questions like, “how can we implement and take advantage of Industry 4.0?”, “shall we build or 
expand our manufacturing facilities somewhere else in the world?” and, if so, “how do we avoid 
the pitfalls?” are common. 

In our experience, expanding or enhancing existing manufacturing or process facilities or setting 
up wholly new facilities (whether domestically or across borders) gives rise to a number of 
pitfalls. They can be avoided but you need to know what to look out for.  

Whether you are an end user, tier 1 contractor or part of the supply chain, this month’s Industrials 
Insight provides some of our thoughts on what to look out for at the outset of a project in order to 
avoid some of those common pitfalls.

The table contains a sample of five key issues, which we consider from various perspectives 
within the supply chain:

1. Interface With Existing Plant and Machinery
Examples of why this is important – We have seen end users struggling to obtain permits, 
holding up design and construction and involving potentially expensive variations, as well as 
existing equipment suppliers seeking to avoid performance guarantees or avoid warranty claims 
(or charge more) because of interface issues. Technological integration issues are becoming more 
and more important.

End User Tier 1 Contractor Supply Chain

Consider the potential for 
interference with existing 
operation, maintenance 
and supply contracts 
(including, e.g., possible 
impact on warranties, 
energy requirements, KPIs, 
guaranteed outputs and 
interruption in supply, facility 
emissions levels, etc.). Draft 
and structure to protect 
existing rights and minimise 
impacts.

Consider potential liabilities 
and impact of scope of 
works on other facilities and 
operations. Limit or exclude 
liability where appropriate.  

Consider potential liabilities 
and impact of scope of 
works on other facilities and 
operations. Limit or exclude 
liability where appropriate.  



2. Cross-Border Issues
Examples of why this is important – We have seen end users faced with manufacturing facilities that do not work as envisaged but without any real 
remedies or ability to terminate. We have also seen tier 1 contractors and supply chain members facing liabilities that they either never envisaged or 
thought were capped but were not. At the outset, parties should consider the consents and permitting regime required for any works and supplies and 
also who bears risk and responsibility for import, export clearance and associated taxes (note that Incoterms do not deal with everything).

End User Tier 1 Contractor Supply Chain

Note the local laws that apply which 
cannot be contracted out of (irrespective of 
contract governing law). Examples include 
strict decennial liability, restrictions on 
termination, enforceability of caps on liability 
and exclusion clauses, imposing damages in 
addition to liquidated damages, re-writing 
force majeure provisions and introducing 
pervasive good faith and other similar 
concepts. Take legal advice as this will not be 
written in the contract.

Note the local laws that apply which 
cannot be contracted out of (irrespective of 
contract governing law). Examples include 
strict decennial liability, restrictions on 
termination, enforceability of caps on liability 
and exclusion clauses, imposing damages in 
addition to liquidated damages, re-writing 
force majeure provisions and introducing 
pervasive good faith and other similar 
concepts. Take legal advice as this will not be 
written in the contract. 

Note the local laws that apply which 
cannot be contracted out of (irrespective of 
contract governing law). Examples include 
strict decennial liability, restrictions on 
termination, enforceability of caps on liability 
and exclusion clauses, imposing damages in 
addition to liquidated damages, re-writing 
force majeure provisions and introducing 
pervasive good faith and other similar 
concepts. Take legal advice as this will not be 
written in the contract.

3. Testing and Completion
Examples of why this is important – Manufacturing facilities can pass tests on completion but very soon after fail to perform without any effective 
remedies available. We have also seen performance requirements which are either impossible to achieve within budget or at all (without an effective 
default position leading to disputes) and cross-dependencies on testing regimes and disputes over “subjective” acceptance criteria.

End User Tier 1 Contractor Supply Chain

Carefully draft the acceptance and various 
performance testing regimes. Consider 
potential conditions precedent to mechanical 
completion and testing regimes, repeatability 
of tests and effects if outside tolerance, 
whether later tests are required, and ensure 
objectively quantifiable criteria are included. 
Consider and regulate when risk of damage, 
etc., transfers to the end user.

Seek to place limits around acceptance and 
performance testing. Ensure requirements 
for acceptance and testing are clear and 
objective and when risk of damage transfers 
depending on the testing and operations 
regime. Consider interaction with payment 
milestones.

Seek to place limits around acceptance and 
performance testing (depends on scope 
of work/supply as to whether there is a 
requirement here). Consider interaction with 
payment milestones.

4. Warranties, Defects and Design Life
Examples of why this is important – We have advised on various design life claims and related warranty/defects arguments where the end user and 
tier 1 contractors are simply not aligned at all in their understanding of what was intended to be delivered, leading to multi-party dispute proceedings 
that could have been avoided at the outset.

End User Tier 1 Contractor Supply Chain

Consider interface between the warranted life 
of the plant and equipment and what precisely 
will give rise to a valid claim that the plant 
and equipment is defective over the expected 
useful life of the plant and equipment. 
Consider interface with a limitation period 
and defects liability period/warranty.  

Ensure design life requirements are not 
an absolute warranty. May be required to 
tie defects liability period to the warranty 
period. Exclude fair wear and tear and include 
requirement to maintain and operate in 
accordance with the relevant manuals.

Ensure design life requirements are not 
an absolute warranty. May be required to 
tie defects liability period to the warranty 
period. Exclude fair wear and tear and include 
requirement to maintain and operate in 
accordance with the relevant manuals.
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5. Procurement Strategy
Examples of why this is important – Where there is a split procurement approach (design, supply and installation), we have seen projects fail 
to deliver against performance requirements, e.g. for “non-technical”/local supplies which are supervised by others. We have also seen claims for 
interference, delay and disruption and cost overruns from multiple parties, which could have been avoided.  

End User Tier 1 Contractor Supply Chain

Whether a total turnkey/EPC split contract 
package or self-assembly approach will be 
used? Driven in part by the end user’s output 
requirements, cost and each party’s appetite 
for risk.

Whatever strategy is adopted, consider how 
to effectively “de-risk” by defining the scope 
of work, limiting and excluding liability.

Whatever strategy is adopted, consider how 
to effectively “de-risk” by defining the scope 
of work, limiting and excluding liability. If a 
turnkey, avoid a full pass down of risk.

If not a turnkey, then managing the interfaces 
is key. How are the core, shell and plant to be 
integrated? What dependencies are there?

If not a turnkey, then where does the work 
start and end? How much integration risk 
will you be willing to take? Set out your 
requirements clearly in the tender submission 
to avoid interface issues with others at a later 
date. Consider whether to limit and exclude 
liability for wider plant damage to the extent 
possible/consider insurance cover for existing 
facilities.

Whatever strategy is adopted, keep a tight 
work scope and avoid integration risk. Ring 
fence your area of supply and limit and 
exclude liability for wider plant damage to the 
extent possible/consider insurance cover for 
existing facilities. 

The complete article includes over 15 key issues to consider when expanding an existing manufacturing or process facility and also includes key 
procurement issue advice. You can also register your interest in our program of manufacturing events, which take place throughout the course of the 
year, where we explore these issues in greater detail with a panel of experts and/or register your interest for our team to meet you and explore some 
of these issues in person.  

Our global specialist construction and engineering lawyers regularly deal with manufacturing and process facilities. We provide a “cradle to grave” 
service and deal with the whole project lifecycle, from procurement advice, drafting and negotiating the various contracts, to providing ongoing 
claims and dispute management services should any issues arise.  

New clients often come to us for the first time to defend or commence claims that could have been avoided or their impact reduced by taking advice 
at the outset. As a result, we have dealt with all sorts of problems across the world.  
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