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Federal Government Gets Serious About Vulnerable Workers
Renae Harg, Associate and Dominique Hartfield, Of Counsel

The Fair Work Amendment (Protecting Vulnerable Workers) Act 
2017 (Act) commenced on 15 September 2017, with the provisions 
relating to franchisors and holding companies recently applying 
from 27 October 2017. The Act introduces a range of changes to the 
Fair Work Act 2009 (Cth) (FW Act), following federal government 
inquiries into the underpayment and exploitation of workers,  
most notably the Fair Work Ombudsman’s (FWO) report into the 
7-Eleven franchises.

Whilst the Act is designed to protect vulnerable workers, the 
provisions in the Act amend the FW Act and apply to all national 
system employers. In summary, the Act:

• Imposes higher penalties of up to a maximum of AU$630,000 
for a company and AU$126,000 for an individual for “serious 
contraventions” of certain civil remedy provisions of the FW Act 
(maximum penalty for standard contraventions is AU$63,000 for a 
company and AU$12,600 for an individual)

• Makes franchisors and holding companies responsible for 
contraventions by their franchisees or subsidiaries in certain 
circumstances

• Amends the FW Act to expressly prohibit payments from 
employees to employers where the payment is for the benefit of 
the employer

• Increases the FWO’s investigation powers

• Increases civil penalties for providing false and/or misleading 
information, including payslips and employee records and 
provides for a reverse onus in relation to employee records

Serious Contraventions

The Act introduces a new category of “serious contraventions” 
for which higher penalties are payable. These amendments do 
not add new contraventions to the FW Act, but provide for serious 
contraventions of certain existing civil remedy provision where the 
following conditions are met:

• An employer knowingly contravenes a civil remedy provision of 
the FW Act

• The person’s conduct constituting the contravention was part  
of a systematic pattern of conduct relating to one or more  
other persons

Employers should not be concerned that an inadvertent mistake 
will be found to be a serious contravention. A systematic pattern of 
conduct includes methodical conduct or a series of coordinated acts 
over time, not inadvertent or ad hoc conduct.

Franchisors and Holding Companies

Most of the focus on the Act has been in relation to its application 
to franchisors, in light of the FWO 7-Eleven report. However, the 
provisions in relation to franchisors also apply to holding companies.

A franchisor or a holding company can be liable for a contravention 
of the franchisee or subsidiary, if it knew, or could have been 
reasonably expected to know, the contravention would occur, 
or a same or similar contravention would occur. However, if the 
franchisor or holding company took reasonable steps to prevent the 
contravention, they will not be held liable.

Cash Back Payments

The FW Act currently provides that an employer cannot require an 
employee to pay back any amount of the employee’s remuneration 
in relation to the performance of work if the requirement is 
unreasonable in the circumstances. The Act amends this to add a 
further criterion that the payment cannot be directly or indirectly for 
the benefit of the employer, or a third party linked to the employer, 
and extends this section to prospective employees.

The aim of the amendment is to make it clear that an employee 
cannot be required to pay back to the employer, for the employer’s 
benefit, any amounts the employee received in relation to work.

Increasing Powers of the FWO and False/Misleading 
Employee Records

The FWO has been given greater powers to investigate 
contraventions of the FW Act, and the Act also provides for higher 
penalties where persons fail to comply with these provisions. These 
amendments are designed to deter rogue employers from refusing 
to provide information or answer questions (when compelled to do 
so) or providing false information.

Under these provisions a person is prohibited from giving false or 
misleading information or documents to the FWO, or making or 
keeping false employee records. A new reverse onus under the Act 
also provides that if an employer was required to keep records and 
they failed to do so, the employer then has the burden of disproving 
the allegation made by the employee.



Tips for Employers

With the above amendments in mind, we provide the following 
reminders to employers:

• It is important for employers to undertake regular reviews of their 
employment arrangements to ensure they meet any FW Act and 
modern award obligations.

• Holding companies and franchisors should not turn a “blind  
eye” to the activities of their subsidiaries and franchisees  
and should implement and document measures to monitor 
whether the subsidiary or franchisee is meeting its legal 
employment obligations.

• Before requiring an employee to pay back any money or make 
deductions from an employee’s pay, employers should check that 
any payments or deductions are in accordance with the provisions 
of the FW Act.

• Employers should ensure that they are creating employment 
records in accordance with specific requirements of the FW Act 
and Fair Work Regulations 2009 (Cth) and retaining such records. 
Employers should regularly check that their employee records and 
payslips are accurate and any errors are promptly rectified.

Did You Know…?
Jessica Geelan, Associate

Did you know the Fair Work Commission (FWC) may still order a redundant employee to be reinstated with their 
former employer even if their position no longer exists?

In the recent case of Buttar v PFD Food Services Pty Ltd [2017] 
FWC 4409; [2017] FWC 4918, the FWC ordered that a worker 
who had been unfairly dismissed when his position was made 
redundant be reinstated despite his former job no longer existing.

Notwithstanding the employer claiming that the employment 
relationship had been “broken beyond repair”, Deputy 
President Anderson ordered it to reinstate the employee to 
an equivalent position on equivalent conditions to those he 
received immediately before he was dismissed on the grounds 
of redundancy.

While the employer had a genuine operational reason to 
restructure its Adelaide operations and make the supervisor’s 
position redundant, the FWC found that the employer failed 
“to take reasonable steps to redeploy [the supervisor] which 
materially contributed to the dismissal being harsh, unjust 
or unreasonable”. As the employer notified the supervisor he 
was being made redundant on the day it took effect, the FWC 
found the employer failed to meet the statutory requirement of 
consultation for a redundancy or properly consider redeployment.

In ordering the reinstatement of the supervisor, Deputy President 
Anderson said “however that an employer asserts that trust 
and confidence has been eroded to such an extent that the 
relationship is irretrievable is not, in itself, a sufficient ground 
on which to conclude that reinstatement is inappropriate.” 
Based on an objective consideration of the facts, including 
the employee’s diligence and capability and his unblemished 
employment record, reinstatement to a similar position was 
considered an appropriate remedy.

This case serves as a reminder for employers to ensure genuine 
communication and consultation with employees occurs when 
undertaking redundancies and to consider all redeployment 
options within the employing entity and associated entities, 
including lower level roles.



Employer Reminder

Working From Home Not Enough to Support Independent Contracting Relationship 
Leah O’Connell

The scrutiny by the courts of independent contracting 
relationships continues with the recent case of Putland v Royans 
Wagga Pty Limited [2017] FCA 910. The Federal Court found that 
a husband and wife who were providing home-based clerical 
work, exclusively to one company, were employees rather than 
independent contractors. 

In this case, Royans Wagga Pty Limited (RW), a company whose 
business involved the repair of trucks, engaged the services of a 
husband and wife (the Putlands) to obtain, receive and pass on 
information regarding accidents resulting in damage to trucks. 
The Putlands had their own ABNs, issued tax invoices to RW, 
split their income and did not wear an RW company uniform. Of 
particular interest in this case was that the work conducted by 
the Putlands was largely provided from their home.

Despite there being multiple factors favouring an independent 
contractor relationship, the court still found an employment 
relationship existed. The court considered the control RW and 
its managing director had the authority to exercise, and at times 
did exercise, over the Putlands, as well as the exclusive service 
provided by the Putlands to RW, left it with no doubt as to the 
true nature of this relationship.

The court considered that the Putlands were “subordinate to 
the managing director’s wishes, even if he did not always get 
his way.” This included the fact that RW gave their approval for 
Mr Putland to begin providing his services (previously only his 
wife was engaged), as well as determining increases in their 
remuneration. RW would also often provide written directions to 
the Putlands of expected standards.

In relation to the fact that the work was conducted at home, 
it was noted that with advancements in modern technology, 
working from home is not inherently inconsistent with an 
employment relationship. This is because, these days, the work 
that can be produced at home can largely be the same as what 
was previously only possible from the workplace.

This case serves as a reminder to companies who use 
independent contractors that even if the contractor has their own 
ABN, issues their own tax invoices and works remotely, these 
factors will not be determinative of a contractor relationship.  
The Courts will assess a range of factors, including (but not 
limited to), whether the principal will be perceived to have the 
“authority to control” the contractor (i.e. to determine how, when 
and where the services will be performed) as well as whether 
the contractor is providing services to the principal exclusively.



OSH Alert
Labour Hire Company Liable for Negligent Actions 
of Labour Hire Employee at Client Site

Jessica Geelan, Associate

Labour hire companies will generally be liable for the negligent 
actions of their employees unless they can show that total control 
of the employee was transferred to the host company during the 
engagement.

In the recent case of Paskins v Hail Creek Coal Pty Ltd & Anor [2017] 
QSC 190, the labour hire employer, Workpac Pty Ltd (Labour Hire 
Employer) was found vicariously liable for the negligent actions 
of one of its labour hire employees engaged as an experienced 
excavator operator at a mine site operated by Hail Creek Coal Pty 
Ltd (Host Employer).

In August 2013, the employee positioned an excavator bucket in the 
path of an oncoming haul truck, resulting in a collision. The driver 
of the truck sustained a back injury and sued the Host Employer for 
breaching its duty to implement a safe system of work, as well as 
the Labour Hire Employer for its employee’s negligence.

The court found the Host Employer had breached its non-delegable 
duty to take precautions against foreseeable and significant risk of 
injury to the worker in the workplace but rejected the Labour Hire 
Employer’s claim that the Host Employer was also liable for the 
employee’s negligent actions.

Justice McMeekin found the Labour Hire Employer had failed to 
transfer “entire and absolute control” of its employee to the mine 
operator and, therefore, “should be held to the usual incidents of 
employment and that includes liability to injured third parties for the 
casual acts of negligence of its employees”.

In reaching its conclusion, the court considered that the terms of 
the labour hire contract with the Host Employer allowed the Labour 
Hire Employer to have an office on site and an ongoing presence in 
order to exercise significant control over its employees. As such, the 
labour hire employee only subjected himself to the control of the 
Host Employer to the extent that his employment with the Labour 
Hire Employer allowed him to.

The Labour Hire Employer was in any event also contractually 
obliged to indemnify the Host Employer for the liability incurred in 
respect of the worker’s claim.

Justice McMeekin made a judgment for the worker against the Host 
Employer of AU$709,408 and against the Labour Hire employer of 
AU$966,991.

This case highlights that the absence of control is crucial in 
discharging a labour hire company’s liability in respect of a labour 
hire employee’s actions. That is, for a labour hire company to avoid 
liability, labour hire arrangements should ensure that complete, 
or substantially complete, control of an employee is transferred to 
the host company, so that the host company not only directs the 
employee as to what services to perform but also how to perform 
them. In this case, whilst the Host Employer was able to tell the 
employee what work to perform, the Labour Hire Employer retained 
ultimate control for directing him how to perform the work.

Migration Alert
New Visa Options for Singaporean Citizens 

Andrew Burnett, Of Counsel

Australia has introduced two new visa pathways for 
Singaporean citizens, making it easier for Singaporeans to 
visit Australia for business and pleasure.

Multi-year Visitor Visa 

The visitor visa (subclass 600) is currently available in 5 
different streams, allowing non-citizens to travel to Australia 
for tourism, business or for family visiting purposes. 
Depending on the stream and the purpose of the visit, 
the visa will have either a three, six or 12 month validity, 
allowing stays of up to three months at a time. As of 1 
January 2018, Singaporeans will have exclusive access to 
obtaining the subclass 600 visa for an extended period of 
up to six years with one single application (thereby avoiding 
the need to apply for each visit within the six-year period). 
The visa will continue to allow eligible Singaporeans to 
enter Australia as a visitor or to engage in business visitor 
activities, such as general business enquiries, negotiations 
and/or participating in conferences.

Working Holiday Visa 

Australia has also introduced a work and holiday visa 
arrangement with Singapore, which commenced on 
1 August 2017. This new arrangement has added 500 
places for young Singaporeans who meet the educational 
requirements and have functional English to experience a 
working holiday in Australia. The subclass 462 visa requires 
potential applicants to be aged between 18-30 when they 
apply and hold a polytechnic diploma or university degree. 
This is a reciprocal arrangement with Singapore, allowing 
young eligible Australians the same opportunity to live and 
work in Singapore.

Applicants for these two new visas must satisfy all the usual 
visa criteria, including health and character requirements 
and have adequate funds to support themselves for the 
duration of their trip.

These new visa arrangements are intended to further 
boost tourism and business links between Singapore and 
Australia. They will not only make it easier for Singaporeans 
to come to Australia to visit friends and family, they will 
open up the business opportunities between Australia and 
Singapore as well as enable business operators to conduct 
regular meetings and attend conferences in Australia.



Legislation Update

Legislative Instrument State Status Proposed Changes

Fair Work Amendment 
(Protecting Take Home 
Pay) Bill 2017

Cth House of Representatives 
Second reading debate on 4 
September 2017

A private members’ bill to amend the Fair Work Act 2009 
(Cth) to prevent penalty rates being varied under modern 
awards in a way that decreases an employee’s take- 
home pay.

Fair Work (Registered 
Organisations) 
Amendment (Ensuring 
Integrity) Bill 2017

Cth Introduced into the Senate 
and second reading moved on 
17 October 2017

Amends the Fair Work (Registered Organisations) Act 2009 
(Cth) to ensure the integrity of registered organisations and 
their officials, for the benefit of members.

Fair Work Amendment 
(Repeal of 4 Yearly 
Reviews and Other 
Measures) Bill 2017

Cth Second reading debate in 
Senate on 5 September 2017

Amends the Fair Work Act 2009 (Cth) to remove four yearly 
reviews of modern awards and enable FWC to overlook 
minor procedural or technical errors when approving an 
enterprise agreement. Also amends handling of complaints 
against FWC members. 

Labour Hire Licensing Bill 
2017

SA Received in Legislative 
Council on 27 September 
2017 and second reading was 
adjourned on 28 September 
2017

To establish a mandatory business licensing scheme for 
labour hire in South Australia. Under the scheme, labour 
hire providers will have to be licensed to operate in South 
Australia. Businesses will only be able to engage licensed 
labour hire providers.

Fair Work Amendment 
(Recovering Unpaid 
Superannuation) Bill 
2017

Cth House of Representatives 
Second reading moved on 11 
September 2017

Amends Fair Work Act 2009 (Cth) to include superannuation 
as a minimum standard under the National Employment 
Standards and removes any restrictions on choice of 
superannuation fund.

Fair Work Amendment 
(Terminating Enterprise 
Agreements) Bill

Cth House of Representatives 
Second reading moved on 11 
September 2017

Amends Fair Work Act 2009 (Cth) to prevent the Fair Work 
Commission from terminating an enterprise agreement if 
the terms and conditions after the termination will be less 
favourable. 



The contents of this update are not intended to serve as legal advice related to individual situations or as legal opinions 
concerning such situations nor should they be considered a substitute for taking legal advice.

© Squire Patton Boggs.

All Rights Reserved 2017squirepattonboggs.com

28557/11/17

Bruno Di Girolami 
Partner 
T +61 8 9429 7644 
E bruno.digirolami@squirepb.com

Dominique Hartfield (Editor) 
Of Counsel 
T +61 8 9429 7500 
E dominique.hartfield@squirepb.com

Anna Elliott 
Partner 
T +61 2 8248 7804 
E anna.elliott@squirepb.com

Andrew Burnett
Of Counsel
+61 8 9429 7414
E andrew.burnett@squirepb.com

Contacts

Events Update 
Labour & Employment Events for 2018 

Our Labour & Employment team final year event has been 
rescheduled for the new year, and will take place on Thursday, 
15 February 2018. The event will comprise of:

• Optional free Employment Advice Clinic (Limited to 15 places 
– be quick to register): 4 – 5p.m.

• A short seminar on a topical employment issue in 2018:  
5 – 5:45 p.m.

• Networking drinks: 5:45 – 7 p.m.

We will shortly be sending our invite, which contains a link to 
enable you to register for any of the above sessions. If you have 
any queries, please contact rosalie.cotes@squirepb.com.

In our next edition of Workplace View, we will be providing you 
with our program of seminars for 2018.
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