
Reproduced with permission from Tax Management Real Estate Journal, Vol. 34, No. 2, 02/07/2018.
Copyright � 2018 by The Bureau of National Affairs, Inc. (800-372-1033) http://www.bna.com

New Program Allows
Deferral and Possible
Forgiveness of Capital
Gains Invested in
Low-Income Community
Businesses
By Steven F. Mount*

A new Opportunity Zone program to encourage in-
vestment in low-income community businesses was
included in the 2017 tax act,1 signed into law by the
President on December 22, 2017.

New Code §1400Z-1 and §1400Z-22 allow indi-
vidual and corporate taxpayers to defer capital gains
on the sale of stock, business assets, or any other
property (whether or not the asset sold was located in
or related to a low-income community) by investing
the proceeds in an Opportunity Fund, which in turn
must invest at least 90% of its assets, directly or indi-
rectly, in businesses located in certain low-income
communities designated as Opportunity Zones. Partial
forgiveness of deferred capital gains and gains from
future appreciation is possible for Opportunity Fund
investments held for five, seven, and ten years.

OVERVIEW

Deferral and Possible Forgiveness of
Capital Gains

Any taxpayer can defer capital gains in an unlim-
ited amount from the sale or exchange of any prop-
erty to an unrelated person by investing part or all of
the proceeds from such sale or exchange in an Oppor-
tunity Fund. The property sold can be stock, business
assets, personal assets, or any other property. The
property sold need not be located in or connected in
any way with a low-income community.

To defer a gain, a taxpayer must invest proceeds
from the sale in an Opportunity Fund within 180 days,
beginning on the date of the sale or exchange, in an
amount equal to the gain to be deferred. For example,
if an individual sells stock with a tax basis of
$200,000 for $1 million, the entire capital gain of
$800,000 could be deferred if at least $800,000 of
proceeds were timely invested in an Opportunity
Fund. If the taxpayer instead invested only $500,000
of the proceeds in an Opportunity Fund, then that
amount of gain could be deferred and the other
$300,000 of gain would be taxable in the year of sale.
If the taxpayer invested the entire $1 million of pro-
ceeds in an Opportunity Fund, the investment would
be treated as two investments of $800,000 and
$200,000, with only the first investment eligible for
the program.

The deferred gains are taxable when the investment
in the Opportunity Fund is sold or, if earlier, on De-
cember 31, 2026.

Ten percent of the deferred gain is forgiven for Op-
portunity Fund investments held for five years, and
15% is forgiven if the investment is held for seven
years. It is not clear how the five- and seven- year pro-
visions would apply where those periods straddle De-
cember 31, 2026, the date on which deferred gains are
triggered into income whether or not the Opportunity
Fund investment has been sold.

For an Opportunity Fund investment held for 10
years, the tax basis of the new investment is deemed
to be its fair market value on sale. Because a 10-year
holding period will necessarily straddle December 31,
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2026, the result of this rule is that further appreciation
on the investment (but not the deferred gain) is elimi-
nated permanently.

Definition of ‘Opportunity Zone’
The governor of each state (and the mayor of the

District of Columbia) has until March 21, 2018, (with
a possible 30-day extension) to nominate up to 25%
of the qualified census tracts in their state as Oppor-
tunity Zones. If the state has less than 100 qualified
census tracts, the governor can nominate up to 25 of
such tracts. A small number of census tracts contigu-
ous to a qualified census tract can also be nominated,
subject to certain limitations. The Secretary of the
Treasury has 30 days to certify a governor’s nomina-
tions and designate the tracts as an Opportunity Zone,
with a possible extension of another 30 days.

If a governor fails to nominate Opportunity Zones
by the deadline, the opportunity may be lost forever,
thus depriving the state of potential beneficial invest-
ments.

The definition of ‘‘qualified census tract’’ for this
purpose is generally any census tract that has a pov-
erty rate of at least 20% or that has a median income
that does not exceed the higher of 80% of the median
income of the metropolitan area or of the statewide
median income.

The designation of a qualified census tract as an
Opportunity Zone will be effective until December 31,
2028.

Definition of ‘Opportunity Fund’
An Opportunity Fund is any corporation or partner-

ship that invests at least 90% of its assets in Opportu-
nity Zone businesses, either directly or through quali-
fying corporations or partnerships. The Opportunity
Fund must be ‘‘certified’’ under rules to be promul-
gated by the Treasury Secretary. The statute does not
provide requirements for certification, but legislative
history references the New Markets Tax Credit pro-
gram for this purpose, so it is likely that the certifica-
tion process will be similar to certification of a ‘‘com-
munity development entity’’ (CDE) under that pro-
gram.

The statute does not specify who may sponsor or
manage an Opportunity Fund; persons who now man-
age a CDE or a ‘‘community development financial
institution’’ (CDFI), as well as bank and investment
bank participants in the New Markets Tax Credit pro-
gram, are likely to be participants in the Opportunity
Fund program.

Definition of ‘Opportunity Zone Business’
An Opportunity Fund may hold interests in an Op-

portunity Zone Business directly or through a subsid-
iary partnership or corporation. In all cases, to qualify

as an Opportunity Zone Business, substantially all of
the tangible assets of the business must be used in an
Opportunity Zone, at least 50% of the gross income
earned by the business must be from the active con-
duct of a business in the Opportunity Zone, and the
business can hold only a limited amount of invest-
ment assets. With the exception of a limited number
of ‘‘sin businesses,’’ almost any type of business will
qualify. Many of the requirements to qualify as an Op-
portunity Zone Business are similar to rules appli-
cable to an ‘‘enterprise zone business’’ and to ‘‘quali-
fied Gulf Opportunity Zone property.’’ Some require-
ments are also similar to those for a ‘‘qualified active
low-income community business’’ in the New Mar-
kets Tax Credit program. Hopefully taxpayers will be
permitted to rely on existing guidance in those areas
in determining whether a business qualifies as an Op-
portunity Zone Business.

ANALYSIS

Deferral of Capital Gains
Any individual, corporation, or trust, whether for-

eign or domestic, can elect to defer an unlimited
amount of capital gain from the sale or exchange of
any property to an unrelated person by investing part
or all of the proceeds from such sale or exchange in a
‘‘qualified opportunity fund,’’ as defined below (Op-
portunity Fund or O Fund) during the 180-day period
beginning on the date of the sale or exchange.3 The
property sold can be stock, business assets, personal
assets, or any other property. The property sold need
not be located in, or connected in any way with, a
qualified census tract (as defined below). Only capital
gains realized in sales or exchanges on or before De-
cember 31, 2026, can be deferred under this pro-
gram.4

A taxpayer may elect to defer all or only a portion
of the gain from a particular sale or exchange.5 For
example, if an individual sells stock with a tax basis
of $200,000 for $1 million , the entire capital gain of
$800,000 could be deferred if at least $800,000 of
proceeds were timely invested in an Opportunity
Fund. If the taxpayer instead invested only $500,000

3 §1400Z-2(a)(1)(A) . Unless otherwise indicated, all section
references herein refer to sections of the Code, as amended by
the2017 Tax Act. In a taxable exchange, the ‘‘proceeds’’ would be
other property, and not cash. It is unclear whether the taxpayer
could contribute the property received to an Opportunity Fund (or
whether the Opportunity Fund would accept such contribution), or
if instead the taxpayer would need to contribute cash equal to the
value of the property received.

4 §1400Z-2(a)(2)(B).
5 §1400Z-2(a)(1)(A).
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in an Opportunity Fund, then that amount of gain
could be deferred and the other $300,000 of gain
would be taxable in the year of sale. If the taxpayer
invested the entire $1 million of proceeds in an Op-
portunity Fund, the investment would be treated as
two investments of $800,000 and $200,000, with only
the first investment eligible for the program.6

The deferred gains are taxable when the investment
in the Opportunity Fund is sold or, if earlier, on De-
cember 31, 2026.7 The requirement that all deferred
gains be included in income on December 31, 2026,
whether or not the investment in the O Fund has been
sold, would create a ‘‘phantom income’’ issue, and
may negate all or some of the benefits of holding the
Opportunity Fund investment long enough to satisfy
the five-, seven-, or 10-year holding periods, as dis-
cussed below.

The amount of the deferred gain subject to tax is
generally the entire amount of such gain, except that
if the O Fund investment is sold at a loss, only the ac-
tual gain realized is taxable. This is accomplished by
taxing the following amount: (i) the lesser of the
amount of the deferred gain or the fair market value
of the taxpayer’s investment in the O Fund on the date
of gain recognition minus (ii) the taxpayer’s basis in
the O Fund.8 For this purpose, the taxpayer’s basis in
the O Fund is deemed to be zero,9 except as adjusted
as discussed below. Presumably the gain would be
taxed in the same manner as it would have been taxed
in the year of the sale or exchange, e.g., as capital
gain from the sale of a business asset, capital gain that
constitutes ‘‘net investment income’’ pursuant to
§1411, ‘‘unrecaptured §1250 gain,’’ etc. The deferred
gain would be taxed at the rate in effect for the year
of gain recognition (i.e., either the year the taxpayer’s
interest in the O Fund is sold, or 2026).

The taxpayer’s basis in the O Fund is increased by
the amount of deferred gain included in income,10 so
that if the gain is recognized in 2026,11 but the tax-
payer continues to hold the property, such gain will
not be taxed again when the taxpayer sells its interest
in the O Fund.

Partial Forgiveness of Gain for O
Fund Investment Held for Five Years
or Seven Years

If a taxpayer holds an investment in an O Fund for
at least five years, the taxpayer’s basis in the O Fund

is increased (over zero) by 10% of the amount of the
deferred gain,12 so that on sale of the O Fund invest-
ment, 10% of the deferred gain is permanently for-
given. A similar provision increases the basis by an
additional 5% for an O Fund investment held for at
least seven years.13 It is unclear whether an investor
would receive the benefit of these provisions if the
five- or seven-year holding period straddles December
31, 2026. Because all of the deferred gain would be
taxable on that date, the 10% or 15% basis increase
could not offset deferred gain. However, it appears
that it would nonetheless step up the basis in the O
Fund, and thus could offset gain from appreciation (if
any) on sale of the O Fund interest.

For example, if on July 1, 2018, a taxpayer sold
stock having a tax basis of $200,000 for $1 million,
timely invested the $800,000 of proceeds in an Op-
portunity Fund, and then sold his O Fund investment
on August 15, 2023, then only $720,000 (i.e.,
$800,000 − [10% of $800,000]) of the $800,000 de-
ferred gain would be subject to tax. If the sale of the
O Fund investment were instead on August 15, 2025,
only $680,000 (i.e., $800,000 − [15% of $800,000])
of deferred gain would be subject to tax. However, if
the stock were sold and the O Fund investment were
made on July 1, 2022, neither the five-year nor the
seven-year holding period would be met by Decem-
ber 31, 2026, and so on that date the taxpayer would
have to include the entire $800,000 of gain in income
for the 2026 taxable year. The taxpayer’s basis in the
O Fund would be increased from zero to $800,000. If
the taxpayer continued to hold the investment until
August 15, 2027, and then sold his or her interest for
$1.5 million , it appears that his or her basis would be
further increased by $80,000 (10% of the original de-
ferred gain), and thus the gain on the sale would be
$620,000 ($1,500,000 − $880,000).

Forgiveness of Gains for O Fund
Investment Held for 10 Years

Another potentially very valuable provision for an
investor is contained in §1400Z-2(c).14 This provision
provides that the basis in an O Fund investment held
for at least 10 years is the fair market value of the in-
vestment on the date on which such investment is
sold. Because the 10-year period will necessarily
straddle December 31, 2026 (when the deferred gain
is required to be taken into income), it appears that the

6 §1400Z-2(e)(1).
7 §1400Z-2(a)(1)(B) and §1400Z-2(b)(1).
8 §1400Z-2(b)(2)(A).
9 §1400Z-2(b)(2)(B)(i).
10 §1400Z-2(b)(2)(B)(ii).
11 I.e., under §1400Z-2(a)(2)(B).

12 §1400Z-2(b)(2)(B)(iii).
13 §1400Z-2(b)(2)(B)(iv).
14 A taxpayer must elect for this provision to apply, in addition

to the initial election to defer gains. Presumably the only reason
that a taxpayer would not make an election is if that would elimi-
nate a loss.
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effect of this provision is to forgive gain on apprecia-
tion of the O Fund interest. Therefore, a taxpayer pre-
sumably would retain his or her investment in the O
Fund beyond December 31, 2026 and pay a tax on the
phantom income triggered on such date, if he or she
expected the appreciation in the O Fund interest to be
significant.

Continuing the above example where the taxpayer
sold his stock and made an O Fund investment on
July 1, 2018, but held such investment until August
15, 2028,15 when he sold it for $1.5 million , his ba-
sis would be stepped up from $800,000 to $1.5 mil-
lion,16 and he would recognize no gain on the sale. He
previously included $680,000 in income on December
31, 2026 (because he met the 7-year holding period at
that time), so the effect of the 10-year provision is to
entirely exclude tax on appreciation.

If the December 31, 2026 ‘‘phantom income’’ date
were extended by Congress, it is possible that an O
Fund investor that held its interest for at least 10 years
could have all gains — deferred and resulting from
future appreciation—forgiven, which would be a very
strong incentive for taxpayers to invest in an Oppor-
tunity Fund and would likely drive large amounts of
capital to deserving low-income communities.

A ‘‘qualified opportunity zone’’ (Opportunity Zone
or O Zone) is any population census tract that is a
‘‘low-income community’’ (qualified census tract) that
is timely nominated as an Opportunity Zone by the
governor of a state17 (or the mayor of the District of
Columbia) and certified and designated as an Oppor-
tunity Zone by the Secretary of the Treasury (Secre-
tary).18

A ‘‘low-income community’’ has the same defini-
tion as in §45D(e) for purposes of the New Markets
Tax Credit.19 Generally, this is any census tract that
has a poverty rate of at least 20% or that has a median
income that does not exceed 80% of the higher of the

median family income of the metropolitan area or the
statewide median family income.20

Up to 25% of the qualified census tracts in a state
may be nominated as an Opportunity Zone. If the
state has less than 100 qualified census tracts, up to
25 of such tracts may be nominated.21 A governor
may include in his or her nomination census tracts
that are not qualified census tracts if they are contigu-
ous to a qualified census tract that is also nominated
as an Opportunity Zone and the median family in-
come of such tract does not exceed 125% of the me-
dian family income of the contiguous tract.22 Not
more than 5% of the population census tracts desig-
nated can include tracts designated under this provi-
sion.23 This permits a governor to create more uni-
form districts, and also can allow more prosperous ar-
eas to be designated, which in turn permits businesses
located in those areas to participate in the program.

The deadline for a governor to nominate one or
more Opportunity Zones and notify the Secretary of
such nomination is March 21, 2018 (the last day of a
90-day period beginning on the date of enactment of
the statute);24 a governor may request one 30-day ex-
tension from the Secretary.25 The statute does not per-
mit additional extensions; thus, if a governor does not
nominate one or more Opportunity Zones (and notify
the Secretary) by the initial or extended deadline, the
opportunity may be lost forever.26

The Secretary must certify the nomination and des-
ignate the nominated tracts as Opportunity Zones
within 30 days of receipt of a governor’s nomination,
which period can be extended by 30 days if the gov-

15 It is not clear how the provision would be applied if the 10-
year period extended beyond December 31, 2028, when designa-
tions of Opportunity Zones expire.

16 §1400Z-2(c) provides that the basis is stepped up to fair mar-
ket value, but a sale to an unrelated party would be strong evi-
dence that the sales price was fair market value.

17 For this purpose, §1400Z-1(c)(3) defines ‘‘state’’ to include
any possession of the United States. For purposes of the New
Markets Tax Credit program, a possession of the United States in-
cludes only American Samoa, the Commonwealth of Puerto Rico,
the Commonwealth of the Northern Mariana Islands, Guam, and
the U.S. Virgin Islands. See H.R. Conf. Rep. No. 106-1033, 106th
Cong., 2d Sess. 990 (2000). Section 7701(a)(10) also provides
that the term ‘‘state’’ shall be construed to include the District of
Columbia, where such construction is necessary to carry out the
provisions of Title 26 of the U.S. Code.

18 §1400Z-1(a) and §1400Z-1(b).
19 §1400Z-1(c)(1).

20 §45D(e)(1).
21 §1400Z-1(d). The Senate Amendment, but not the Confer-

ence Agreement, provided that governors are ‘‘required to provide
particular consideration to areas that: (1) are currently the focus
of mutually reinforcing state, local, or private economic develop-
ment initiatives to attract investment and foster startup activity;
(2) have demonstrated success in geographically targeted develop-
ment programs such as promise zones, the new markets tax credit,
empowerment zones, and renewal communities; and (3) have re-
cently experienced significant layoffs due to business closures or
relocations.’’ H.R. Conf. Rep. No. 115-466, 115th Cong., 1st Sess.
399 (2017). The statute does not contain any of these require-
ments, although such requirements were included in H.R. 828
(discussed in n. 26).

22 §1400Z-1(e)(1).
23 §1400Z-1(e)(2).
24 §1400Z-1(b), §1400Z-1(c)(2)(B).
25 §1400Z-1(b)(2).
26 The direct antecedent of the Opportunity Zone provisions

was the Investing in Opportunity Act, H.R. 828, 115th Cong.
(2017). (A substantially identical bill was also introduced in the
Senate.) H.R. 828 allowed the Secretary to designate Opportunity
Zones in a state if the governor failed to take timely action, but
that provision was not included in the statute. It is unclear if the
Secretary would have that authority nonetheless or would choose
to exercise it.
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ernor requests such extension. Curiously, it appears
that the Secretary is the party who may grant himself
an extension. The statute does not address what hap-
pens if the Secretary fails to certify the nomination
within the prescribed period.27

Determining which qualified census tracts to nomi-
nate as Opportunity Zones will create challenging
policy considerations. In addition to choosing tracts
that would benefit from the investment, it will be im-
portant to designate locations that will attract Oppor-
tunity Zone businesses that are able to project finan-
cial success.

The designation of a qualified census tract as an
Opportunity Zone will be effective until December 31,
2028.28

‘Qualified Opportunity Fund’
A ‘‘qualified opportunity fund’’ (Opportunity Fund

or O Fund) is any corporation or partnership orga-
nized for the purpose of investing in qualified oppor-
tunity zone property (as defined below) and that holds
at least 90% of its assets in such property.29 It appears
that an O Fund cannot invest in another O Fund, even
if that would otherwise meet the definition of quali-
fied opportunity zone property.30 The 90% require-
ment is determined by the average of the percentage
of qualified opportunity zone property held by the O
Fund as measured (a) on the last day of the first six-
month period of the taxable year of the O Fund, and
(b) on the last day of the taxable year.31 For a calen-
dar year taxpayer, these dates would be June 30 and
December 31 on a going-forward basis, but may be a
different date for the first taxable year if it is a short
year. The statute does not specify whether the percent-
age is to be determined by reference to the adjusted
tax basis or fair market value of the qualified oppor-

tunity zone property held by the O Fund, or on some
other basis.32

If the O Fund fails the 90% test in any year, it is
not disqualified as such, but is required to pay a pen-
alty for each month in which it fails to meet the re-
quirement in an amount equal to (a) the excess of (i)
90% of its aggregate assets, over (ii) the aggregate
amount of qualified opportunity zone property held by
the O Fund, multiplied by (b) the underpayment rate
under §6621(a)(2).33 If the O Fund is a partnership, it
appears that each partner must pay his or her propor-
tionate share of the penalty.34 No penalty is imposed
if the O Fund can demonstrate that its failure to meet
the 90% test was due to reasonable cause.35 The stat-
ute does not specify how assets are to be measured for
this purpose (i.e., by adjusted tax basis, fair market
value, or some other method), and does not provide
how a penalty can be determined and applied on a
monthly basis when the 90% test is determined on an
annual basis.

The Secretary is required to promulgate regulations
providing rules for certifying an Opportunity Fund.36

The statute does not provide any requirements for cer-
tification, but the legislative history references the
New Markets Tax Credit program,37 so it seems likely
that the certification process will be similar to certifi-
cation of a ‘‘community development entity’’ (CDE)
under that program, and may be managed by the
Community Development Financial Institutions Fund,
the agency within the U.S. Department of the Trea-
sury that administers the New Markets Tax Credit
program and other community development pro-
grams. The certifying agency should limit the certifi-
cation process to determining compliance with the

27 H.R. 828 deemed a governor’s nominations to be designated
(if they were eligible) if the Secretary failed to act.

28 Section1400Z-1(f) states that ‘‘[a] designation as a qualified
opportunity zone shall remain in effect for the period beginning
on the date of the designation and ending at the close of the 10th
calendar year beginning on or after such date of designation.’’ All
qualified opportunity zone designations must be made by March
21, 2018 (with a possible 30-day extension). §1400Z-1(c)(2)(B).
Thus, because all designations must be made in 2018, the desig-
nations will be effective until December 31, 2028, i.e., the close
of the 10th calendar year beginning on or after the date of such
designation. It is unclear whether investments made on or before
December 31, 2028, will continue to qualify once the Opportunity
Zone designations expire.

29 §1400Z-2(d)(1).
30 §1400Z-2(d)(1).
31 §1400Z-2(d)(1)(A), §1400Z-2(d)(1)(B).

32 From a policy perspective, using fair market value would
seem to be the better approach, but that would require periodic
valuations. Thus, as a practical matter, using adjusted tax basis
may be the most acceptable approach.

33 §1400Z-2(f)(1). The underpayment rate in §6621(a)(2) is the
federal short-term rate determined under §1274(d) plus three per-
centage points. The underpayment rate for January 1 through
March 31, 2018, is 4%.

34 §1400Z-2(f)(2).
35 §1400Z-2(f)(3).
36 §1400Z-2(e)(4)(A). The Secretary is also tasked with pre-

scribing regulations concerning reinvestments by an Opportunity
Fund and to prevent abuse. §1400Z-2(e)(4)(B) and §1400Z-
2(e)(4)(C).

37 The Conference Committee Report provides that the O Fund
‘‘provision intends that the certification process for a qualified op-
portunity fund will be done in a manner similar to the process for
allocating the new markets tax credit.’’ H.R. Conf. Rep. No. 115-
466, 115th Cong., 1st Sess. 399 (2017). As discussed in the sen-
tence containing footnote 38, the reference to ‘‘allocating’’ the
New Markets Tax Credit is an apparent misstatement, and the in-
tent was to reference the certification process under the New Mar-
kets Tax Credit program instead.
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statute, and should not seek to impose substantive re-
quirements limiting sponsorship of an O Fund or con-
cerning the qualified opportunity zone property in
which an Opportunity Fund may invest, as is now im-
posed on CDE’s under the allocation process (and not
the certification process) under the New Markets Tax
Credit program.38

The statute does not specify who may sponsor or
manage an O Fund, and thus any person may orga-
nize, manage, and promote an Opportunity Fund, al-
though it is possible that the certifying agency will
impose some restrictions in this regard. Persons who
now manage a CDE or a ‘‘community development fi-
nancial institution,’’ as well as bank and investment
bank participants in the New Markets Tax Credit pro-
gram, are likely to be participants in the Opportunity
Fund program.

Definition of ‘‘Qualified Opportunity
Zone Property’’

‘‘Qualified opportunity zone property’’ is property
that is (i) qualified opportunity zone stock, (ii) quali-
fied opportunity zone partnership interests, or (iii)
qualified opportunity zone business property (all as
defined below).39

‘‘Qualified opportunity zone stock’’ (O Zone Stock)
is stock of any domestic corporation (i) acquired by
the O Fund after December 31, 2017, at original issu-
ance solely in exchange for cash, and (ii) which, at the
time such stock is issued and during substantially all
of the O Fund’s holding period, is a qualified oppor-
tunity zone business (as defined below).40 If the cor-
poration is newly formed, it does not need to consti-
tute a qualified opportunity zone business on the date
the stock is issued, but the corporation must be orga-
nized for purposes of being a qualified opportunity
zone business.41 Stock does not qualify as O Zone
Stock if the issuing corporation redeemed a significant
amount of its stock within the two-year period begin-
ning one year before the issuance to the O Fund, or

redeemed any stock from the O Fund or a party re-
lated to the O Fund within a four-year period begin-
ning two years before the issuance to the O Fund.42

A ‘‘qualified opportunity zone business’’ (Opportu-
nity Zone Business or O Zone Business) is a trade or
business (i) in which substantially all of the tangible
property owned or leased by the entity is Opportunity
Zone Business Property (as defined below), and (ii)
which (a) derives at least 50% of its gross income
from the active conduct of a trade or business, (b)
uses a substantial portion of any intangible property in
such trade or business, and (c) has less than 5% of its
assets invested in nonqualified financial property.43

Notwithstanding the preceding, a trade or business
will not qualify as an O Zone Business if it is engaged
in owning or operating any private or commercial golf
course, country club, massage parlor, hot tub facility,
suntan facility, racetrack or other facility used for
gambling, or any store the principal business of which
is the sale of alcoholic beverages for consumption off
premises.44

‘‘Qualified opportunity zone business property’’
(Opportunity Zone Business Property or O Zone Busi-
ness Property) is tangible property used in a trade or
business: (i) that is acquired by purchase (within the
meaning of §179(d)(2)45) after December 31, 2017;
(ii) the original use of which in the O Zone com-
mences with the O Zone Business, or the O Zone
Business substantially improves the property; and (iii)
substantially all of the use of which is in the O
Zone.46 Property is substantially improved for this
purpose if during any 30-month period following ac-

38 Although there are many similarities between the Opportu-
nity Zone program and the New Markets Tax Credit program, a
crucial difference will be in underwriting the potential financial
success of the low-income community businesses in which an Op-
portunity Fund invests. Under the New Markets Tax Credit pro-
gram, the ultimate financial success of a qualified active low-
income community business is not critical for an investor to be
able to claim the tax credit available under that program. On the
contrary, an investor in an Opportunity Fund may require safety
and economic growth potential in the businesses owned by the
Opportunity Fund, just as in any other economic investment the
investor may consider.

39 §1400Z-2(d)(2).
40 §1400Z-2(d)(2)(B).
41 §1400Z-2(d)(2)(B)(i)(II).

42 §1400Z-2(d)(2)(B)(ii). The rules of §1202(e)(3) are used for
this purpose.

43 §1400Z-2(d)(3)(A)(i) and §1400Z-2(d)(3)(A)(ii), in part by
reference to §1397C(b)(2), §1397C(b)(4) and §1397C(b)(8).
‘‘Nonqualified financial property’’ is defined in §1397C(e) as:
debt, stock, partnership interests, options, futures contracts, for-
ward contracts, warrants, notional principal contracts, annuities
and other similar property. This would include bank accounts,
checking accounts, and other time and demand deposits. Although
not specifically listed in the statute, it would seem that cash should
also be treated as nonqualified financial property. Nonqualified fi-
nancial property does not include reasonable amounts of working
capital held in cash or cash items or in debt instruments with a
term of 18 months or less, or debt instruments described in
§1221(a)(4). See Mount, 585 T.M., New Markets Tax Credit, for a
full discussion of nonqualified financial property and the chal-
lenges presented by this limitation in the New Markets Tax Credit
area.

44 §1400Z-2(d)(3)(A)(iii), by reference to §144(c)(6)(B).
45 Section 1400Z-2(e)(2) modifies the related party test in

§179(d)(2) by substituting ‘‘20%’’ for ‘‘50%’’ each place it ap-
pears in §267(b) and §707(b)(1).

46 §1400Z-2(d)(2)(D)(i). A similar ‘‘substantially all’’ require-
ment in §1400N (relating to Gulf Opportunity Zone Property, also
referred to as ‘‘GO Zone Property’’) was interpreted to mean 80%.
Notice 2006-77, at §3.
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quisition of such property there are additions to basis
that equal the adjusted basis as of the beginning of
such 30-month period.47

Many of the requirements applicable to Opportu-
nity Zone Business Property and an O Zone Business
are similar to rules applicable to an ‘‘enterprise zone
business’’ pursuant to §1397C and to ‘‘qualified Gulf
Opportunity Zone property’’ pursuant to §1400N.
Some requirements are also similar to those for a
‘‘qualified active low-income community business’’ in
§45D.48 Hopefully taxpayers will be permitted to rely
on existing guidance in those areas in determining
whether a business qualifies as an Opportunity Zone
Business.

Qualified opportunity zone property also includes
certain interests in a partnership, with requirements
substantially identical to those applicable to O Zone
Stock,49 but which would apply when the business is
organized as a partnership rather than a corporation.
Last, qualified opportunity zone property also in-
cludes O Zone Business Property held directly by an

O Fund50; it seems very unlikely that an O Fund
would hold and operate business assets directly, ex-
cept perhaps in a single-investor fund.

A special favorable rule applies in determining
whether an O Zone Business qualifies (and continues
to qualify) as an O Zone Business: If any tangible
property owned or leased by an O Zone Business fails
to qualify as O Zone Business Property, it shall con-
tinue to be treated as O Zone Business Property for
the lesser of (i) five years after the date on which it
ceased to qualify, or (ii) the date on which such prop-
erty is no longer owned by the O Zone Business.51

One example of when this rule could apply is if tan-
gible property initially used by an O Zone Business in
an O Zone is moved outside the O Zone but continues
to be used by the O Zone Business.

CONCLUSION
The 2017 Tax Act has potentially created a valuable

program to drive capital to and benefit low-income
communities. Its ultimate success will depend on how
quickly the certifying agency can organize the pro-
gram and begin certifying O Funds, the limitations
that the certifying agency may impose on O Funds
and its permissible investments, and most importantly,
whether Congress extends the current date of Decem-
ber 31, 2026, on which all deferred gains are auto-
matically taxable.

47 §1400Z-2(d)(2)(D)(ii).
48 See Maule, 597 T.M., Tax Incentives for Economically Dis-

tressed Areas, for an overview of the provisions concerning an en-
terprise zone business and qualified Gulf Opportunity Zone prop-
erty. See Mount, 585 T.M., New Markets Tax Credit, for a general
discussion of the qualified active low-income community business
requirements.

49 §1400Z-2(d)(2)(C).

50 §1400Z-2(d)(2)(D).
51 §1400Z-2(d)(3)(B).
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