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Does Paying for a Meal With a Potential
Customer Constitute Commercial Bribery?

ABEREPXMTEHS TR IEE?

In 2018, the Shanghai Market Supervision Bureau (MSB) penalized
two medical device companies on the grounds of committing
“commercial bribery” under China’s Anti-Unfair Competition Law
because they had paid for meals and/or entertainment with treating
doctors.

In one case, Shanghai Qingpu District MSB imposed a fine of RMB
20,000 (US$3,000) on Shanghai Gaozhan Medical Devices Sales
Center for inviting a doctor from a hospital (name undisclosed) to

a meal that cost around RMB 600 in total (US$90). The company’s
objective appears to have been to promoting the sale of certain
medical devices to the hospital, although no actual sales were
realized thereafter. In a later case, the Shanghai city level MSB
imposed a fine of RMB 150,000 (US$ 23,000) on Shanghai Shuangyi
Medical Devices Co., Ltd. for inviting a doctor from another hospital
and paying the doctor’s dining and entertainment expenses as
appreciation for helping with the sales of Shuangyi's products. The
amount and nature of these dining and entertainment expenses was
not disclosed.

In the second case, Shanghai MSB explained that such conduct
constituted the bribing of the personnel of the counterparty “with
the intention to create business opportunity”, and had “a de facto
consequence of excluding other competitors and impaired fair
competition in the business environment.”

These cases deserve attention because paying for the meal and
entertainment expenses of a customer is a customary business
practice and not regarded as “bribery” as long as the expense

is in line with reasonable business practice or custom. Most
multinational companies allow paying for such expenses within
certain budgetary limits, which typically vary from US$50 to $150
per person. This has been deemed customary and in compliance
with most applicable antibribery laws and business ethnics.

The two MSB cases, however, seem to overturn that accepted
practice. In both decisions, the MSBs do not appear to have
analyzed the value of the meal and entertainment expenses, or
even given weigh to such expenses, as a factor in determining
whether bribery had been committed. Instead, the MSBs seem
to have interpreted the activity itself (i.e., paying the meal and
entertainment expense of a customer or potential customer) as
commercial bribery. In fact, in the first case, the total cost of
the meal was only US$90 for two or more persons, less than the
threshold of many multinational companies.
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A key question now is whether the two cases are isolated incidents
or whether they establish a more general principle in determining
commercial bribery, both in terms of industries and locations. There
are different interpretations of the backgrounds of the two cases.
One reason could be because, in May 2018, the state MSB launched
a campaign regarding the enforcement of Anti-Unfair Competition
Law, in which one of the focuses is “investigation of commercial
bribery in the medical industry,” so the present determination may
be applicable only to the medical industry. Another explanation is
that Shanghai MSBs are simply more aggressive in enforcing the
law than other local MSBs. Nevertheless, with such precedent,
companies (especially companies doing business in Shanghai or in
the pharmaceutical industry) should keep an eye on developments
in this area and prepare to adjust their meal and entertainment
policies accordingly.
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