SQUIRES

PATTON BOGGS

UK Supreme Court Shines Spotlight

on Restrictive Covenants
11 July 2019

The UK Supreme Court has given its judgment in
Tillman v Egon Zehnder Ltd, the first time it has
considered a case involving restrictive covenants in
the employment context in more than 100 years.

Ms Tillman started work for Egon Zehnder in 2004 and went on to
become joint global head of its financial services practice area.
Her contract of employment (the terms of which remained largely
unchanged despite her various promotions) contained a number
of post-employment restrictive covenants. The focus in this case
was on the non-competition clause, the key bit of which said that
for six months post-employment she would not “directly or
indirectly engage or be concerned or interested in any business
carried on in competition with any of the businesses of [Egon
Zehnder]”. Elsewhere in her contract was a prohibition on holding
during her employment more than 5% of the shares of any
competing company.

In January 2017, Ms Tillman resigned. She indicated that she
would be bound by all her restrictive covenants except for the
non-competition provision, as above, which she claimed was an
unreasonable restraint of trade and, therefore, void. Her argument
was that by prohibiting her from being “interested in” a competing
business she could not even hold a minarity shareholding in such a
company. Although she had no intention of actually holding any such
shareholding, she claimed that the mere inclusion of these words
made the clause impermissibly wide and, therefore, unenforceable.
So there were three questions: (i) did “interested in” include a
minority shareholding; (ii) if it did, did that make the clause too
wide-reaching to be enforceable; and {iii) if it did, could it still be
saved by severing (or “blue pencilling”, after the tool of wartime
censors) those words?

Egon Zehnder sought an injunction to restrain Ms Tillman from
starting work for the competitor. The High Court granted this, but the
Court of Appeal subsequently set the injunction aside. The Supreme
Court has now overturned the Court of Appeal’s decision and ruled
that it was appropriate to grant an injunction. Even though this was
no longer a live issue here, as the restrictive covenants expired in
2017, a final determination on the merits was required because we
understand it had repercussions for the parties’ cost positions and
on Egon Zehnder's undertaking on damages to Ms Tillman had the
injunction failed.

In answer to those three questions, the Court agreed that including
the words “interested in any business” in the non-competition
clause rendered it impermissibly wide, as it would have prevented
Ms Tillman from holding even a minority shareholding in a
competing business. It also made no sense that while she could
hold 5% of a competitor's shares during her employment, she could
not hold any for six months after it ended. In response to the third
question, the Court considered two conditions to the wielding

of the blue pencil —first, that it could only delete and not add or
amend and, second, that the deletion should not materially alter
the sense of the thing. The burden will be on the employer to

show this. It went on to say that in this case these words could be
severed and removed from the rest of the clause to leave a binding
non-competition provision. This was because the removal of the
prohibition against Ms Tillman being “interested in” a competing
business would not generate any major change in the overall effect
of the restraints. She would still have been prevented from being
actively interested in a competing business.



This decision is a useful one for employers, as it means that if
part only of a restrictive covenant is found to be an unreasonable
restraint of trade, this will not necessarily render the whole
covenant unenforceable. While blue-pencilling remains a
discretionary remedy, this represents a more liberal and purposive
approach to the issue of severance.

This case is of relevance to employers because the “interested”
waording of the non-competition clause is fairly typical, although we
would always recommend that you include an express carve-out to
allow a minority shareholding in a competing business, especially

if this is okay during employment. The Supreme Court also looked
at the word “concerned” as in the common formulation “concerned
or interested”. Did that create the same problem? No, because
“concerned” implied some active engagement or invalvement in the
competing business and it would not be too wide to prohibit that for
a period post-termination.

This decision does not mean that employers no longer have to take
care when drafting restrictive covenants in the expectation that any
restrictions which are too wide will simply be deleted by the courts,
not least because the deletion remedy has significant limits to its
application and most employers will not want to go to the time and
expense of litigating over the enforceability of restrictive covenants.

Contacts

Remember, the starting point is that restrictive covenants are void
as being an unlawful restraint of trade. They are only enforceable to
the extent they go no further than is reasonably necessary to protect
the employer’s legitimate business interests.

Another learning point to take from this case is the importance of
reviewing and updating restrictions when an employee is promoted
or changes role. In this case, Ms Tillman was employed throughout
her time at the company on the terms of her original contract.

In this case nothing turned on it, as the restrictive covenants were
still relevant to what she was doing when she left the business,
but this will not always be the case. If you do not review and
amend restrictive covenants to reflect what an employee is actually
doing, you might find yourself exposed as and when they leave the
business. They might have transferred to an activity not covered

by the early-days covenant, for example, or might still have, say,
their initial three month restraints when their later seniority really
required six or 12.
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